56o	THE LAW OF MOVABLES
(ii)/Testamentary succession.
«/« o
The general rule established both in this country and in
£he U.S.A. is that testamentary succession to movables is gov-
erned exclusively bvthe law of the domicil of the deceased as it
fexisted at the time of his death.1 When a testator dies domiciled
abroad leaving assets in England, it is true that probate must
be taken out in England, and it is also true that the assets must
be administered in this country according to English law, but
nevertheless all questions concerning the beneficial succession
must be decided in accordance with the law of the domicil.
The duty of the executor is to ascertain who, by the law of the
domicil, are entitled under the will, and that being ascertained
to distribute the property accordingly.2 It is necessary, how-
ever, to deal separately with the various questions that arise in
testamentary succession.
Capacity   J(tf) Cafadty. The capacity of a testator is determinable by
of testator ^e jaw of j^g domicil. The meaning of this statement is clear
gOVbCyn/L enough if he is domiciled in the same country at the time both
domicile of his making the will and of his death. If this is a foreign
country, his capacity by English law is immaterial. Thus in a
case decided when a feme-covert possessed no testamentary
capacity at common law,3 the English court granted probate of
the will of a married woman, a domiciled Spaniard, upon proof
that by Spanish law a wife was empowered to bequeath her
movables.4
what is But what is the position where the testator has changed his
fJun domicil after making his will? Is the determinant of the
governing law his domicil at death or at the time when he
made the will? There is no decision on the matter, but the
majority of jurists, however, hold that it means the former.5
This is curious, for by English internal law, and presumably
by other municipal systems, the decisive moment for testing
1	A subsequent change in the lex domiciln is of no effect: Lynch v. Provisional
Government of Paraguay (1871), LJR. 2 P. & D. 268.
2	Enohin v. Wylie (1862), 10 H.L.C. i, 19; Story, s. 466.
3	Until the Married Women's Property Act, 1882, a married woman could
dispose by will of her separate estate or of a power of appointment, and she could
bequeath personalty with the assent of her husband, but otherwise she had no
testamentary capacity,
4	In the Goods ofMaraver (1828), i Hagg. Ecc. 498.
5	Westlake, s. 86; Foote, pp. 256-7; Beale, s. 306 (i); Goodrich, p. 512;
Stumberg, p. 381. Contra, Dicey, pp. 6oo~i; Theobald on Wills (loth ed.),
p. 3; Savigny, Guthrie's translation, p. 232; Story, s. 465; Johnson, iii. 66;
Wolff, pp. 581-2.

